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POLITICS AND LAW
ATAR UNIT 3 and 4





SUGGESTED ANSWER GUIDE



This is a suggested answer guide only.
Alternative answers to questions may be possible.







Assessment key words used include:


Analyse	Identify components and the relations between them; draw out and relate implications
Assess	Make a judgement of value, quality, outcomes, results or size
Compare	Show how things are similar and / or different
Define	State meaning and identify essential qualities
Describe	Provide characteristics or features
Discuss	Identify issues and provide points for and/or against
Distinguish	Recognise or note/indicate as being distinct or different from; note differences between
Explain	Relate cause and effect; make the relationships between things evident; provide why and /or how
Evaluate 	Make a judgement based on criteria; determine the value of; 
Identify	Recognise and name
Outline	Sketch in general terms; indicate the main features of






Section One:  Short response	30% (30 Marks)

This section has four (4) questions. You must answer three (3) questions. Write your answers in the spaces provided.

Supplementary pages for planning/continuing your answers to questions are provided at the end of this Question/Answer booklet. If you use these pages to continue an answer, indicate at the original answer where the answer is continued, i.e. give the page number. 

Suggested working time: 45 minutes.




Question 1	(10 marks)

(a)	Outline what is meant by the ‘administrative executive’ in Australia’s political system.									(2 marks)

	Description
	Marks

	Outlines what is meant by the ‘administrative executive’ in Australia’s political system
	2

	Makes a general statement about the ‘administrative executive’
	1

	Total
	2

	Answers could include information such as this:
· The administrative executive refers to the public servants and government departments responsible for administering the laws of pParliament.
· The departments serve the mMinister(s) responsible for their portfolio and administer the law in accordance with the policy set by the government mMinister.
· Examples include Department of Defence and Department of Veterans’ Affairs which are part of the Minister for Defence’s portfolio who is currently Richard Marles. is currently Peter Dutton.





(b)	Explain the relationship between ‘cCabinet solidarity’ and ‘cCabinet secrecy'.								                                          (3 marks)

	Description
	Marks

	Outlines both cCabinet solidarity and cCabinet secrecy
Explains the relationship between both terms
	3

	Outlines both cCabinet solidarity and Ccabinet secrecy
	2

	Makes a general statement about cCabinet solidarity and/or cCabinet secrecy
	1

	Total
	3

	Answers could include but not limited to:
· Cabinet secrecy is a Westminster convention that deliberations and discussions of cabinet should not be leaked to the public.
· Cabinet solidarity is the Westminster convention that all ministers are bound to publicly support the cCabinet’s position on all issues. 
· The relationship between them ensures that cCabinet ministers are able to engage in frank discussion within cCabinet whilst presenting to the public a united front. The two conventions allow individual ministers the opportunity to voice their concerns without fear of weakening the public’s perception of the government.  





(c)	With reference to one contemporary issue relating to ‘political power’ in the Australian political and legal system discuss the sources and limits of this power.									(5 marks)	Comment by Alison Harris: Do we only want to look at political power in Australia, or can students include other systems such as the USA? Other?	Comment by Ken Maddess: Amended to focus on Australia only. The syllabus seems to implied that contemporary issues are best studied in “the relevant content of the Australian political and legal system”. Adding USA and other systems might be confusing.


	Description
	Marks

	Identifies a contemporary issue relating to political power
Discusses the sources and limitations of political power with detailed reference to the identified contemporary issue
	5

	Identifies a contemporary issue relating to political power
Outlines the sources and limitations of political power with reference to the identified contemporary issue
	3-4

	Makes a general statement about a contemporary issue relating to political power
	1-2

	Total
	5

	Answer could include:
· Political power is the capacity of those within a political system to influence the behaviour of others, including others within the same political system. 
· The discussion of the sources and limits of that power will depend on the contemporary example.

Contemporary example (within the last 3 years) could include:
· Jacqui Lambie made a deal with Scott Morrison to release over 400 asylum seekers from Nauru and Manus Island to New Zealand in exchange for her support in repealing the Medevac legislation in December 2019.
· The specifics of the deal remained secret until March 2022 when the gGovernment publicly announced that it had accepted an offer from New Zealand to resettle the asylum seekers. 
· The Medevac laws were passed against the government’s will in February 2019 after the government lost a vote in the House of Representatives. Morrison promised to repeal these laws as part of his 2019 election promises. Despite winning the election and therefore being able to claim a ‘will of the people’ mandate in support of the Bill, the government needed to negotiate with the Senate crossbench to fulfil its election promise because it lacked a majority in the Senate.
· The source of Lambie’s power came from her position as member of the Senate crossbench and her claim to a ‘balance of power’ mandate because of this. Lambie used her power to influence the government and make them accept the New Zealand resettlement deal. 
· This example highlights the limits of the government’s power to pass legislation, even after winning the election, because of its lack of control of the Senate. It also demonstrates the limits of Lambie’s power, as she was forced to keep the deal secret or risk the deal with New Zealand being dropped. Between 2019 and 2022 Lambie made several statements to the media threatening to reveal the deal if Morrison didn’t act. The fact the threat was repeated and never followed through, reflects the limits of Lambie’s power over the Prime Minister. 	Comment by GALAVAN Siobhan [Mt Lawley Senior High School]: Could we suggest other possible examples for students here?- not the detail of this answer, I'm thinking Palmer and HCA challenges and election advertising spending 2019 and 2022
Also, would the rise of (teal) independent MHR- influence as of yet unknown, maybe clearer by August/September	Comment by Haylie Pepper: Those are all relevant but guide just says ‘could include’ so implication is that this isn’t an exhaustive list?




Question 2	(10 marks)

(a)	Explain brieflyBriefly explain the role of the Senate.	(2 marks)

	Description
	Marks

	Explains the role of the Senate
	2

	Makes a general statement about the role of the Senate
	1

	Total
	3

	Answers could include but not limited to:
· One role of the Senate is to be the ‘sStates’ House’. S7 requires that each Sstate shall have an equal number of Senators. The framers of the Constitution intended that the primary role of the Senate would be to protect the interests of the less populous states. 
· Another role of the Senate is to act as a ‘House of Review’. The proportional voting system used to elect the Senate makes it difficult for the government to gain a majority of seats whilst making it easier for minor parties / Independents to form a large crossbench. Accordingly, the Senate can act as a bulwark against the executive dominance as seen in the House of Representatives. 







(b)	Outline three features of section 24 of the Commonwealth Constitution. 	(Australia).         								       (3 marks)


	Description
	Marks

	Outlines three features of section 24
	3

	Outlines two features of section 24
	2

	Outlines one feature of section 24 or makes a general statement about this section
	1

	Total
	3

	Answers could include but not limited to:
· Section 24:
· states that the House of Representatives shall be composed of members ‘directly chosen by the people of the Commonwealth’. 
· acts as the ‘nexus clause’ by establishing that the number of members in the House of Representatives shall be, ‘as near as practicable, twice the number of Senators’. 
· states that the number of members chosen in each State shall be proportional to its population, setting up a one-vote-one-value system as a counterpoint to the malapportionment in the Senate. 
· Requires that each original State have at least five members regardless of its population. 







(c)	Discuss the extent to which the Commonwealth Parliament achieves its representative function. 	(5 marks)
	
	Description
	Marks

	Discusses the extent to the Commonwealth Parliament achieves its representative function
Refers to relevant and detailed examples
	5

	Describes some of the ways the Commonwealth Parliament achieves or fails to achieve its representative function
Refers to relevant examples
	3-4

	Makes a general statement about the Commonwealth Parliament’s representative function
	1-2

	Total
	5

	Answers could include but are not limited to:
· One of the main functions of pParliament is to represent the Australian people. Parliamentarians are elected by the people of Australia through regular elections. 
· In theory, Members of Parliament (MPs) act in the interest of their constituents as either delegates, who act as the mouth piece of the people from their electorate, or as trustees who act on what they believe is best for their constituents. Theoretically, Senators were intended to act as delegates or trustees of their States.  
· However, in practice MPs generally vote on party lines and not as either a delegate or trustee of the constituents.
· For example, in September 2018 the gGovernment voted down a Bbill to ban Live Exports that had been passed in the Senate by  the Labor, the Greens and Independents. Liberal MPs Sussan Ley and Sarah Henderson voted with the government despite both having previously introduced similar private member bills (PMB’s) in the past.
· Another example, can be seen in the way some MPs voted on Marriage Equality in ways that were inconsistent with how their electorates voted in the plebiscite. Labor MP Jason Clare voting in favour of Marriage Equality despite only 26.1% of his electorate supporting the Plebiscite. Tony Abbott abstained from voting despite 75% of his electorate of Warringah voting in support of Marriage Equality.
· During elections, people generally don’t vote for the personality of the individual candidate, but for the party whose policies most reflect their ‘worldview’ or on the personality of the leader of the political party. Voting in this way results in partisan representation rather than MPs representing their constituents. 
· Independents like Zali Steggall, who won the seat of Warringah from Liberal Tony Abbot, are an exception to this. Steggall campaigned strongly on being from the northern Sydney beaches area and understanding the desires of the community.
· One possible example of MPs putting the concerns of their constituents before their party can be seen in the debate on the Religious Discrimination Bill in February 2022. Five Liberal MPs including Trent Zimmerman, Fiona Martin, Katie Allen, Dave Sharma and Bridget Archer, crossed the floor to vote with Labor in support of crossbench amendments to extend protections against discrimination to transgender students by religious schools. All of these Liberal MPs, with the exception of Archer, came from inner Sydney or Melbourne seats. These moderate liberals could have been responding to concerns about challenges from socially progressive independents in the lead up to the federal election in May 2022.



Question 3	(10 marks)

(a) Outline the process of appointing the Queen’s representative in the Commonwealth of Australia.	(2 marks)       

	Description
	Marks

	Outlines the process of appointing the Queen’s representative in the Commonwealth of Australia
	2

	Makes a general statement about the process of appointing the Queen’s representative in the Commonwealth of Australia
	1

	Total
	2

	Answers could include, but are not limited to:
· Section 2 of the Constitution provides a mechanism for the appointment of the monarch’s representative in Australia.
· States that the Governor-General (GG) serves at the ‘pleasure’ of the Queen
· By Westminster convention, the appointment is made by the Queen on advice of the Prime Minister.



       


(b)       	Outline three conventions that were broken during the ‘1975 crisis’.	       (3 marks) 

	Description
	Marks

	Outlines three conventions that were broken during the ‘1975 crisis’
	3

	Outlines two conventions that were broken during the ‘1975 crisis’
	2

	Outlines one convention that was broken during the ‘1975 crisis’ or makes a general statement about the 1975 crisis
	1

	Total
	3

	Answers could include but not limited to:
· The appointment of two candidates who were non-Labor/anti Whitlam government following the resignation (Lionel Murphy) and death (Bert Milner) of two sitting Labor senators (NSW Parliament chose an Independent to replace Lionel Murphy in February 1975 and Albert Field from Queensland in June 1975 who was known to be anti-Whitlam).
· The blocking of supply by the Senate in October 1975.
· The failure by Whitlam to resign when supply couldn’t be passed. 
· The dismissal of a PM who still retained the ‘confidence’ of the lower house.
· The refusal by GG Kerr to take advice from Whitlam and call a half-Senate election.






(c)	Discuss two ways in whichthat the Governor General can be held accountable. 	(5 marks)

	Description
	Marks

	Discusses two ways the Governor General can be held accountable
Makes reference to relevant evidence
	5

	Describes two ways the Governor General can be held accountable
or
Discusses one way and describes another way the Governor General can be held accountable
And makes reference to some evidence
	3-4

	Lists two ways the Governor General can be held accountable
or
Outlines one way the Governor General can be held accountable
or
Makes a general statement concerning how the Governor General can be held accountable
	1-2

	Total
	5

	Answers could include but are not limited to:
Formally – Commonwealth Constitution 
· S61 - The executive power of the Commonwealth is vested in the Queen and is exercisable by the GG as the Queen's representative.
· S2 - Stipulates that the GG is appointed by the Queen. The appointment is at the Queen’s pleasure, i.e. without a term being specified. 
· The GG can be recalled or dismissed by the Monarch before their term is complete. 
· By convention, removal may only be on the advice of the Prime Minister, who 
retains responsibility for selecting an immediate replacement or letting the vacancy provisions take effect.
Informally – public confidence
· Peter Hollingworth brought the office of GG into disrepute and in doing so damaged the office to some extent, but more importantly, embarrassed the government of the day. 
· The principal lesson in the Hollingworth affair is that the GG cannot survive in office without the confidence of the people, as Hollingworth had lost the trust of the Australian public.
· It can be seen that the GG was held to account to a rather limited degree as witnessed by the resignation of Hollingworth in 2003, though it was not an immediate resignation.












Question 4	  (10 marks)

(a) Outline two ‘express’ rights enshrined in the Commonwealth Constitution (Australia).      	(2 marks)                             
	Description
	Marks

	Outlines two express rights enshrined in the Commonwealth Constitution (Australia)
	2

	Outlines one express right enshrined in the Commonwealth Constitution or makes a general statement about express rights
	1

	Total
	3

	Answers could include but not limited to:
· s41 – the right to vote in Commonwealth elections if at federation, a person had the right to vote in their state election.
· s51(xxxii) – the right to compensation for the compulsory acquisition of property by the Commonwealth.
· s80 – the right to trial by jury for Commonwealth indictable offences.
· s116 – the right to freedom of religion – the Commonwealth was prevented from establishing any religion.
· s117 – freedom from discrimination based on a person’s state of residence.





(b)	Distinguish between ‘common law rights’ and ‘statutory law rights’ in Australia.                       	(3 marks)

	Description
	Marks

	Explains both ‘common law rights’ and ‘statutory law rights’ 
Clearly notes a key difference between them
	3

	Outlines ‘common law rights’ and ‘statutory law rights’
	2

	Makes a general statement about ‘common law rights’ or ‘statutory law rights’
	1

	Total
	3

	Answers could include but not limited to:
· Common law rights: rights that have evolved through the creation of precedent by the courts. 
· e.g. in Australia this could include the right to silence, the presumption of innocence, a fair trial.
· Statutory law rights: rights found in laws (statutes) made by an elected legislature. 
· e.g. Racial Discrimination Act 1975 (Cth).
· Key difference: statutory rights are superior to common law rights because in Australia the parliament is sovereign and can therefore abrogate common law rights. The exception being those rights that are constitutionally implied and set by the High Court.






(c)	With reference to one country other than Australia, discuss two ways that human rights are protected.	(5 marks)

	Description
	Marks

	Discusses two ways that human rights are protected in one country other than Australia	
Makes reference to relevant evidence
	5

	Describes two ways that human rights are protected in one country other than Australia
or
Discusses one way and describes another way that human rights are protected in one country other than Australia
And makes reference to some evidence
	3-4

	Outlines one or two ways that human rights are protected in one country other than Australia
or
Makes a general statement concerning how human rights are protected in one country other than Australia
	1-2

	Total
	5

	Answers could include but are not limited to:
If the country studied is the United States:
· Constitutionally – Bill or Rights:
· Many civil and political rights such as freedom of speech and freedom to peaceful assembly are included in the 1st Amendment. 
· A range of common law rights are included in the 5th Amendment (right to silence) and the 6th  Amendment (right to a public trial and impartial jury and the guarantee of certain rules of evidence).
· However, a number of rights are problematic as they were written for a particular time in history. For example, the 2nd Amendment is the right to keep and bear arms. This related to the need to maintain a citizen’s militia in the 18th century but is still in force in the 21st Century, where high powered weaponry now contributes to a violent gun culture.
· The importance of constitutional rights in the US does provide the ultimate protection as they cannot be easily changed by gGovernments. However, it does create ‘judicial supremacism’ where the meaning of these rights are interpreted by unelected and unaccountable Supreme Court justices.
· Statute – e.g. The Civil Rights Act 1964 - granted equal rights to all Americans regardless of race. However – these statutes are much more easily changed than constitutional rights via the Congress and can therefore make them quite vulnerable. However, an elected legislature that votes to restrict the rights of its citizens is also more likely to face negative consequences at election time.  
· International law – while a permanent member of the UN Security Council and a key participant in the drafting of the United Nations Declaration of Human Rights 1948, since 2002 the US has not signed any new international covenants (which include the Convention on the Rights of the Child and the Convention on the Elimination of all forms of Ddiscrimination Aagainst Women).





End of Section One




Section Two:  Source analysis	20% (20 Marks)

This section has two questions.  You must answer one question. 
Write your answer in the spaces provided.

Supplementary pages for planning/continuing your answers to questions are provided at the end of this Question/Answer booklet. If you use these pages to continue an answer, indicate at the original answer where the answer is continued, i.e. give the page number. 

Suggested working time: 35 minutes.

Question 5:  	(20 marks)

Read Source 1 and answer all the question parts that follow.

The following is an edited extract entitled Coalition shelves religious discrimination bill after Christian Lobby says changes do ‘more harm than good’ written by Sarah Martin and Paul Karp and published in The Guardian on 10 February 2022.
	
The Coalition has shelved its divisive religious discrimination laws after amendments [passed in the House of Representatives] aimed at protecting LGBTQ+ students sparked a backlash from religious schools and conservatives. 

Facing calls from [pressure groups, like] the Christian Lobby to dump the amended laws, the government said it had received legal advice from the attorney general’s department that showed lower house amendments passed in the early hours of Thursday morning may have unintended consequences.
…

Despite expectations the bill would be introduced into the Senate on Thursday, the government faced calls from the Australian Christian Lobby to withdraw it. The lobby argued the SDA [Sex Discrimination Act] changes would ‘remove protections for Christian schools’.

The government faced the prospect of the amendments also passing in the Senate after Liberal senator Andrew Bragg put the government on notice of his intention to back the SDA changes along with Labor and a number of crossbench senators.
…

The assistant Attorney General, Amanda Stoker, said on Thursday morning that the government was consulting with stakeholder groups to make sure ‘we can fully appreciate the implications of that amendment before we have to deal with the Senate’.…

The Equality Australia Chief Executive, Anna Brown, said the changes to the Sex Discrimination Act were aimed at protecting students at religious schools who were vulnerable to discrimination, including LGBTQ+ students.
 
‘If the government considers that there is a problem, it can bring forward amendments that reflect the will of parliament to remove discrimination’, Brown said.





(a)	Outline what is meant by a ‘pressure group’.                                                (2 marks)

	Description
	Marks

	Outlines what is meant by a pressure group
	2

	Makes a general statement about pressure groups
	1

	Total
	2

	Answers could include but not limited to:
· Pressure groups are associations formed by people seeking to influence the lawmaking process without actually running in an election, for a seat in parliament.
· Pressure groups use strategies such as lobbying government or members of parliament, taking direct action, using media, writing submissions to parliament, making donations to political parties or taking legal action in courts. 
· Pressure groups tend to have a narrower focus than political parties and usually represent a section of society, such as the Mining Council of Australia who represent mining companies, or people interested in a particular cause, such as the environmentalist group ‘Stop Adani’. 




(b)	With reference to Source 1, explain in your own words how two individuals or groups influenced the Religious Discrimination Bill and/or Sex Discrimination Act amendments.                                                                                             (4 marks)

	Description
	Marks

	Explains how two individuals or groups influenced the Religious Discrimination Bill and/or the Sex Discrimination Act amendments
Puts the response in their own words with direct reference to the source
	4

	Describes how two individuals or groups influenced the Religious Discrimination Bill and/or the Sex Discrimination Act amendments
Puts the response mostly in their own words with reference to the source
	3

	Outlines how two individuals or groups influenced the Religious Discrimination Bill and/or the Sex Discrimination Act amendments
Puts the response mostly in their own words with limited reference to the source
	2

	Makes a general statement or quotes the source verbatim
	1

	Total
	4

	Answers could include but not limited to:
Two of the following could be discussed:
· ‘the Coalition has shelved its divisive religious discrimination laws’. Government influenced the law-making process by deciding not to put the Bill forward in the Senate after it had been amended in the House. It has used advice from the attorney general’s department as justification for its withdrawal.
· ‘the government faced calls from the Australia Christian Lobby to withdraw it’. The Australian Christian Lobby directly contacted the government to lobby on behalf of the people it represents to ask the government to withdraw the Bill. They are also using the media to make the public aware of their concerns about the amendments.  
· ‘Liberal Senator Andrew Bragg put the government on notice of his intention to back the SDA changes’. Senator Bragg is acting as an individual willing to vote against his party lines to ensure the passage of the SDA amendments.  
· ‘Equality Australia Chief Executive, Anna Brown, said the changes to the Sex Discrimination Act were aimed at protecting students’. Equality Australia is acting as a pressure group supporting LGBTIQ+ people and used the media to highlight the need for pParliament to pass laws to protect students vulnerable to discrimination. 


Question 5 (continued)

(c) Discuss one strength and one weakness of the power of individuals to influence law making through the courts.                                                                             (6 marks)

	Description
	Marks

	Comprehensively discusses one strength and one weakness of the power of individuals to influence law making through the courts 
Makes reference to accurate and detailed examples
	5 – 6

	Some discussion of one strength and one weakness of the power of individuals to influence law making through the courts
Makes reference to relevant examples
	3 – 4

	Describes one strength and one weakness of the power of individuals to influence law making through the courts
Minimal reference to example/s
	1 – 2

	Total
	6

	Answers could include but not limited to:
Strengths:
· Landmark cases can significantly alter the law. For example, the High Court Australia (HCA) in Mabo v Queensland (No 2)(1992) was able to overturn the doctrine of terra nullius and created a new common law principle of native title. Through this case an individual, Eddie Mabo, was able to secure native title interests for the Meriam people over the Mer Islands. Native title was then codified into the Native Title Act (1993). 
· If an individual is able to bring a case before the HCA which relies on an interpretation of the Constitution, there is nothing the pParliament can do to undo that decision, short of seeking to change the constitution via a referendum. One example of this is the case of Love v Commonwealth (2020); Thoms v Commonwealth (2020). Both Love and Thoms are Aboriginal people who did not have Australian citizenship. They were facing deportation under the Migration Act (1958) after serving terms of imprisonment and then failing the ‘good character’ test. However, the HCA found that Aboriginal people were not within the reach of the ‘aliens’ power conferred by s51(xix) of the Constitution and therefore could not be deported under the Migration Act (1958). The case created a new category of people referred to as ‘belongers’, people who weren’t citizens but also were not aliens. 
· Counter point: The impact of non-constitutional cases involving the common law or interpretations of statutes may be negated by statutes enacted by Pparliament in response to that case. For example, in Wik peoples v Queensland (1996) the HCA determined that native title rights could co-exist with pastoral leases. In response, the Howard Government passed the Native Title Amendment Act (1998), which enabled pastoral leases in some circumstances to extinguish Native Title rights. 
Weaknesses:
· There are many hurdles to bringing a claim to court. 
· Firstly, an individual must have ‘standing’ in order to bring an action to court; that is, they must have a legal right to bring a claim. 
· Secondly, they need resources (dollars) because success in the Australian adversarial system generally necessitates paying for expensive legal representation. 
· Thirdly, the claim may need to be appealed several times before it can be determined by a superior court which can create a strong binding precedent to influence future cases. 
· Finally, appeals to the HCA first require the applicant to apply for ‘Special Leave to Appeal’. Leave will only be granted if the HCA is satisfied that there has been a miscarriage of justice; a question of law that may lead to a new precedent; or a conflict between different courts.
· Sharma v Minister for Environment [2021] FCA 560 involved eight teenagers who sought to establish that the Minister had a duty to avoid causing personal injury or death to children in Australia as a result of carbon emissions when deciding an application to approve a coal mine expansion. The Federal Court judge agreed with the plaintiff, but the decision was later overturned by the Full Federal Court in Minister for the Environment v Sharma [2022] FCAPC 35. The plaintiffs announced in April 2022 that they would not seek special leave to appeal to the HCA. 
· Counterpoint: Individuals with significant challenges to the law may be able attract assistance from support groups. For example, Vickie Roach relied on support from the Human Rights Law Centre in Melbourne to pursue her case Roach v Electoral Commissioner (2007) all the way to the HCA. The High Court found that the 2006 amendments to the Commonwealth Electoral Act (1918) which disqualified all prisoners from voting was unconstitutional.









(d)	Evaluate the extent to which mandates have allowed political parties and/or independents to influence the legislative process.                                              (8 marks)

		
	Description
	Marks

	Evaluates the extent to which mandates have allowed political parties and/or independents to influence the legislative process 
Makes reference to relevant and detailed examples
	7 – 8

	Discusses the extent to which mandates have allowed political parties and/or independents to influence the legislative process
Makes reference to relevant examples
	5 – 6

	Describes some of the ways that political parties or independents use mandates to influence the legislative process
Makes reference to example/s
	3 – 4

	Makes general statements about political parties and/or independents’ use of mandates to influence the legislative process
	1 – 2

	Total
	8

	Answers could include reference to, but are not limited to:
· A political mandate is the authority to carry out a policy, given by the electorate to a party or candidate via an election. 

Majority mandate
· Governments claim a ‘will of the majority’ mandate because their party or coalition of parties won the majority of seats in the House of Representatives. 
· Governments may claim a specific mandate to pass legislation in line with promises made during the election campaign.
· Governments may claim a general mandate to create legislation in line with the party’s ideologies.


Balance of Power mandate
· Members of the crossbench in both Houses can claim a ‘balance of power’ mandate. The power of the crossbench to claim this mandate more often occurs in the Senate because the proportional voting system used to elect the Senate tends to result in a ‘hung’ house where there are a range of minor parties and independents. 
· The Greens and Independents became ‘king makers’ after the 2013 election failed to result in either major party winning a majority of seats in the House. 
· Independent, Dr Kerryn Phelps won the seat of Wentworth in the 2018 by-election triggered by Turnbull’s post leadership spill resignation. Phelps could claim a balance of power mandate because the Morrison Government had fallen into a ‘minority’ government.   

· Examples include:
· Tony Abbott promised to repeal the carbon pricing scheme (tax) introduced by the Gillard government in 2011. After winning the 2013 election, his government succeeded in repealing the ‘carbon tax’. However, it took three attempts to pass and only succeeded after the Government gave into the demands of the Palmer United Party, who held three key Senate seats. 
· The 2016 election was a double dissolution election caused by the failure of the Turnbull Government to pass laws to create the Australian Building and Construction Commission (ABCC) and the Registered Organisation Commission (ROC). Turnbull won the election, but only by a slim majority; the coalition lost 14 seats and held onto the House with a one seat majority with 76 seats. Despite being able to claim the ‘will of the majority’ the government was forced to negotiate with so many crossbench Senators to pass the Bill that Labor Senator Penny Wong stated that the Bill was ‘unrecognisable’. 
· Morrison campaigned on introducing tax cuts in 2019. Despite winning the election he was only able to pass these $158 billion in tax cuts after gaining Senator Jacqui Lambie’s support. The Tasmanian Senator’s vote was secured after the Federal Government agreed to wave a $157 million social housing debt owed by the Tasmanian government. 
· Morrison campaigned on repealing the Medevac laws during the 2019 election. After winning the election he was able to pass the Migration Amendment (Repairing Medical Transfers) Bill but only after gaining Senator Lambie’s support through a ‘secret’ deal. This deal was only revealed in March 2022, after the gGovernment announced that it would accept an offer from New Zealand to accept the transfer of 400 asylum seekers from Manus Island and Nauru. 

Evaluation could include:
· The gGovernment’s ‘will of the majority’ mandate has generally allowed it to pass legislation in accordance with its election promises, but it is often necessary for the gGovernment to negotiate with and make concessions to Senators that hold a balance of power mandate. 
· The Balance of Power mandate had allowed minor parties and independents to greatly impact the legislative process when a Senator’s vote is required to pass government legislation.
· The oppositions ‘right to oppose’ mandate can generally have little impact on the legislative process unless there is a minority government or dissent within the government’s ranks. This was demonstrated in February 2022 where the Government failed to pass its Religious Discrimination Bill, due to five of its own MHRs crossing the floor to vote with the Opposition and crossbench.






Question 6	(20 marks)

Read Source 2 and answer all the question parts that follow.


The following is an edited extract entitled Principles underpinning a Federal Judicial Commission written by the Law Council of Australia and published in https://www.lawcouncil.asn.au/resources/policies-and-guidelines/policy-statement-principles-underpinning-a-federal-judicial-commission on 5 December 2020.
	It is essential to the promotion of the rule of law and the Australian constitutional system that there be a strong, independent, and transparent judiciary. Consistent with this aspiration, is the need for a means of fairly and punctually addressing complaints directed at the judiciary in an independent and structured manner is essential. 

A Federal Judicial Commission (Commission) would assist to provide a clear and structured framework for responding to such complaints, and if established appropriately, will serve to promote public trust and integrity in the complaint-handling process…It is envisaged that a Commission will address many of the perceived difficulties with current mechanisms, including:

· The existing complaints mechanisms may be overly discretionary and informal.   
· There is a lack of clarity around how a complaint relating to misbehaviour or incapacity of judicial officers in the federal system should be resolved where it is not sufficiently serious to be referred to Parliament for consideration of the removal of the judicial officer.
· There is no disciplining mechanism, and participation by judges in the complaints handling process is voluntary.
· There is no framework for handling otherwise relevant complaints in relation to the past conduct of people when they held a judicial office. 


























(a) Outline what is meant by ‘the rule of law’.	(2 marks)


	Description
	Marks

	Outlines the meaning of ‘the rule of law’
	2

	Makes a general statement about the rule of law
	1

	Total
	3

	Answers could include but not limited to:
· The principle that all people are equally bound and equally subject to the law.
· A key democratic principle that is the sum of a number of other principles such as equality before the law, judicial independence, respect for rights, clear and coherent laws and no retrospective laws.




(b) With reference to Source 2, explain in your own words two reasons whythat a Federal Judicial Commission should be established.          	(4 marks)

	Description
	Marks

	Explains two reasons a Federal Judicial Commission should be established
Puts the response in their own words with direct reference to the source
	4

	Outlines two reasons a Federal Judicial Commission should be established
Puts the response in their own words with reference to the source
	3

	Outlines two reasons a Federal Judicial Commission should be established
Puts the response mostly in their own words with limited reference to the source
	2

	Makes a general statement about the need for a Federal Judicial Commission
Or quotes the source verbatim
	1

	Total
	4

	Answers could include but not limited to:
Two of the following reasons could be explained:
· ‘essential to the promotion of the rule of law’ – a Judicial Commission would ensure that judges are able to be more effectively held to account through transparent processes.
· ‘the existing complaints mechanisms may be overly discretionary and informal.’ – currently complaints are dealt with mostly internally, usually by the Chief Justice of the relevant jurisdiction – who can deal with the complaint according to their own discretion. This lacks independence and transparency.
· ‘a lack of clarity around how a complaint relating to misbehaviour or incapacity of judicial officers in the federal system should be resolved’ – no justice has ever been removed under s72 on the grounds of ‘proved misbehaviour or incapacity’ which makes the clear understanding of this phrase uncertain, especially if the issue is not so obviously serious enough to refer to Parliament. A Judicial Commission would assist in providing this certainty.   
· ‘no framework for handling otherwise relevant complaints in relation to the past conduct’ – this is especially relevant in light of the recent case surrounding former High Court Justice Dyson Heydon, which while dealt with in a relatively transparent manner and quite promptly by the current Chief Justice, Susan Kiefel, this was not a result of a formal framework and therefore future cases may not be dealt with in the same way. 

	Note: reasons must be drawn from the source. 


(c) 

Question 6 (continued)

(c) 	Discuss one strength and one weakness of the appeals process as a mechanism of judicial accountability in the Australian political and legal system.  	(6 marks)

	Description
	Marks

	Comprehensively discusses one strength and one weakness of the appeals process as a mechanism of judicial accountability in the Australian political and legal system
Makes reference to accurate and relevant examples 
	5 – 6

	Some discussion of one strength and one weakness of the appeals process as a mechanism of judicial accountability in the Australian political and legal system 
Makes reference to relevant examples
	3 – 4

	Describes one strength or one weakness of the appeals process as a mechanism of judicial accountability in the Australian political and legal system
Limited reference to example/s
	1 – 2

	Total
	6

	Answers could include but not limited to:
Strengths:
· Superior appellate courts have judges with a higher level of expertise and experience and the power to reverse a lower court’s decisions.
· For example, Federal Court Jjudge Sandy Street has come under increasing criticism as a result of having more than 80 of his decisions overturned on appeal since his appointment 5 years ago. 
· Judges’ reasons (their ratio decidendi) are available for examination by appeal courts. This is a powerful accountability mechanism, acting as a check on the quality of the original decision and the capacity of the judge who made it – e.g. in the Pell appeal to the HCA, the appeal judges were critical of the way that video evidence was used by the appeal court.
· The HCA has ultimate appellate jurisdiction granted by s73 of the Constitution e.g. in the case of Cesan and Rivadavia in 2004, the HCA held the NSW District Court Judge Ian Dodd to account as a result of an appeal on the grounds that Dodd’s sleep apnoea resulted in an unfair trial. The HCA upheld the appeal and ordered a retrial.
· Appeals can bring an underperforming magistrate or judge to the attention of the Chief Justice who will then ensure appropriate action is taken to rectify this.
Weaknesses:
· The grounds for appealing a case can sometimes be quite difficult and an expensive exercise. Grounds for appeal include misapplication of the law, giving incorrect weight to evidence and failure to uphold principles of natural justice. While the HCA is the most experienced and ultimate court of appeal, only approximately 13% of cases are successful in their application for special leave. 
· No formal mechanisms exist to discipline or remove judges whose cases are routinely overturned on appeal – e.g. Sandy Street and Salvatore Vasta. While Vasta has been described as overbearing and aggressive in his behaviour towards those appearing before him and has also been found to have edited out threats that he made in court from the published written decision, he still retains the ability to continue hearing cases despite being stood down from administrative duties by the Chief Justice of the Federal Court in 2019. 




(d)	Analyse the relative effectiveness of parliamentary scrutiny and legislation compared with the censure and removal of judges as methods of judicial accountability in Australia.   	(8 marks)

	Description
	Marks

	Fully and accurately explains the roles of parliamentary scrutiny and legislation and the censure and removal of judges as methods of judicial accountability. 
Comprehensive analysis of the relative effectiveness of these two methods of judicial accountability. 
Reference to specific examples. 
	7 – 8

	Explains the roles of parliamentary scrutiny and legislation and the censure and removal of judges as methods of judicial accountability. 
Discusses the relative effectiveness of these two methods of judicial accountability. 
Reference to examples.
	5 – 6

	Describes the roles of parliamentary scrutiny and legislation and the censure and removal of judges as methods of judicial accountability. 
Limited discussion of the effectiveness of these two methods of judicial accountability. 
Reference to general example/s.
	3 – 4

	Makes general statements about the roles of parliamentary scrutiny and legislation and censure and removal of judges in judicial accountability, 
	1 – 2

	Total
	8

	Answers could include reference to, but are not limited to:
Parliamentary scrutiny and legislation
· Parliament is the ultimate law-making institution in Australia because it is representative of the sovereignty of the people and creates statute law. Under the principle of separation of powers, pParliament also acts as a check on the lawmaking power of the courts by passing statutes.
· Parliament can abrogate or codify decisions made by the courts by passing statutes. For example, after the High Court decision in Mabo (1992), the Federal pParliament codified the newly created common law principle of ‘native title’ by passing the Native Title Act (1993). After the HCA decision in Wik (1996), which extended native title to cover land that was subject to mining and pastoral leases, Federal Parliament passed the Native Title Amendment Act (1998), which significantly restricted the instances in which native title could be claimed.
· However, pParliament is only sovereign in respect to all non-constitutional decisions of the courts, limiting the extent to which pParliament can act as an external accountability mechanism.
· Parliament can also act as an external accountability mechanism by passing legislation that limits judicial discretion. Mandatory sentencing laws in the NT and WA compel judges to jail offenders regardless of the seriousness of the crime and circumstances of the offender. For example, in WA a third burglary offence results in a minimum 12-month jail term. Mandatory sentencing acts as an accountability mechanism in that these laws hold the courts to account by Parliament for not sentencing criminals according to community expectations.

Censure and removal of judges
· Under s72 of the Constitution, judges can only be removed from office on the grounds of ‘proved misbehaviour or incapacity’ with the approval from both houses of pParliament.
· Lack of clarity regarding the terms ‘proved misbehaviour or incapacity’ – deliberately vague to ensure vigorous debate occurs in pParliament in the event of a judge’s removal. 
· Only one superior court judge has been removed in Australia’s history, Judge Angelo Vasta of the Queensland Supreme Court, on the grounds of misconduct.
· Removing a judge is the ultimate sanction and one that could potentially threaten the independence of the courts.

In relation to relative effectiveness – students could reflect on these two external mechanisms of accountability and the ideas of parliamentary sovereignty and the difficulties historically in utilising the process to remove judges via the Constitution.
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Section Three:  Essay	50% (25 Marks)

General marking guide to essay answers 
Questions 7 -10

	Description
	Marks

	Explains relevant terms and outlines parameters of discussion

	Explains all relevant terms and outlines parameters of discussion
	5

	Explains some relevant terms and outlines parameters of discussion
	4

	Indicates what is to be addressed in the discussion
	3

	Attempts to provide a focus for discussion
	2

	Makes a general statement concerning the topic/claim
	1

	Subtotal
	5

	Discussion of relevant issues including pertinent examples

	Discusses relevant issues comprehensively using a well-structured format and supportive examples in a cohesive, logical sequence and relevant political and legal terminology
	9-10

	Discusses some relevant issues incorporating some examples in a cohesive, logical sequence and using relevant political and legal terminology
	7-8

	Limited discussion with limited examples in a logical sequence and some relevant political and legal terminology
	5-6

	Limited discussion of the issues with limited political and legal terminology
	3-4

	Makes general statements concerning the topic
	1-2

	Subtotal
	10

	Evaluation / assessment / analysis

	Evaluates/assesses/analyses the claim using specific evidence which demonstrates a comprehensive understanding of the topic
	7

	Evaluates/assesses/analyses the claim using appropriate evidence which demonstrates an understanding of the topic 
	6

	Evaluates/assesses/analyses the claim using some evidence which demonstrates some understanding of the topic
	5

	Constructs a relevant but weak evaluation/assessment/analysis
	4

	Constructs a weak evaluation/assessment/analysis
	3

	Limited evaluation/assessment/analysis
	2

	No relevant evaluation/assessment/analysis.  A statement only
	1

	Subtotal
	7

	Conclusion

	Draws together the argument linking evidence
	3

	Summarises the argument
	2

	Makes general/superficial statements
	1

	Subtotal
	3

	Total
	25
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Question 7	(25 marks)

‘Since Federation, informal constitutional change has occurred frequently and has therefore had the greaterst impact on Australia’s political and legal system’.

Assess this claim with reference to formal and informal change to the Commonwealth Constitution. 


	Relevant terms and parameters of discussion:
· Informal constitutional changes affect the operation of the constitution rather than it’s wording. Informal changes occur through High Court interpretation, referrals of power by States under s51(xxxvii) and unchallenged legislation. 
· Formal constitutional change can only occur through the s128 the referendum process that changes the words of the constitution. Under s128 a proposal to change the constitution must first be passed through both houses of Pparliament, or the same house twice. The proposal is then voted on by the Australian public. The vote will only succeed if it achieves a ‘double majority’, that is the majority of the Sstates and a majority of the national vote. Only then will the proposal be given royal assent and the words of the constitution changed. 


	Issues including pertinent examples could include:
· Formal constitutional change is difficult and the impact of successful referendums is limited by the mere fact that there has been so few of them.  
· There have been 44 referenda questions put to the Australian public on 19 occasions. Only 8 have succeeded. The last successful referendum occurred in 1977.
· The ‘double majority’ requirement of s128 has proven to be a ‘labour of Hercules’ as stated by PM Menzies. The 1951 double dissolution election resulted in Menzies gaining control of both houses of Pparliament, but even with this level of support his 1951 referendum to ban the Australian Communist Party failed to gain either a majority of votes (49.44% - yes) or a majority of sStates (only WA, Qld and Tasmania had avoted a majority in favour). 
· The difficulty in passing a referendum can be linked to conservativism by the Australian public. The 1999 republic referendum failed, not only because of division within the republicans on the model of republic Australia should adopt, but because of a fear of unforeseeable consequences of the changes to the constitution that would have to be made. The ‘No’ campaign in the 1999 referendum campaigned that a ‘no vote is a safe vote’. 

· The majority of successful referendums have resulted in only minor technical changes to the constitution.
· A distrust of federal politicians may also contribute to the difficulty in achieving a double majority. As the referendum process can only be initiated by the Commonwealth Parliament, people may distrust the motivation behind the change.
· Minor technical changes to the constitution have been more likely to succeed:
· 1906 Senate Election referendum moved the commencement date of the Senate term to allow for simultaneous elections of the two houses. 
· The three successful changes from the 1977 referendum can be seen as minor technical changes.
· Casual Senate Vacancies – s15 was altered so that replaced Senators would be from the same political party as the departing Senator.
· Retirement of Judges – s72 was altered to set the age of retirement for HCA judges at 70 years.
· Territorial voters – s128 was altered so that Territorian votes would be counted as part of the national vote in future referendums.
· Amendments that are not seen as a power grab by the Commonwealth or that are seen as beneficial to the sStates have been more likely to pass:
· The 1910 State Debts referendum allowed the Commonwealth to take over Sstate dDebts.

· Nevertheless, a few successful referendums have had a significant impact on Australia’s political and legal system.
· The 1946 Social Services referendum added s51(xxiiiA) that enabled the Commonwealth to make payments for maternity allowances, widows’ pensions, child endowment, unemployment, pharmaceutical, sickness and hospital benefit, benefits to students and family allowances.
· This referendum came about from the growth of the welfare state in Australia after the Second World War. The Post war period saw an increased demand for a national welfare scheme for social and economic reconstruction.
· The government passed the Pharmaceutical Benefits Act 1944 (Cth) but this was invalidated by the HCA in the First Pharmaceuticals Benefit Case (1945) for lacking the support of a specific head of power. Hence the need for the referendum. 
· Section 51(xxiiiA) has greatly expanded the reach of the Commonwealth’s social security. It allowed the Commonwealth to set up a pharmaceutical benefits scheme, introduce a national healthcare system (Medicare) and supported millions of Australians who have accessed social security payments that would otherwise not have been possible. 
· The 1967 Aboriginals referendum deleted part of s 51(xxvi) so as to allow the Commonwealth to make laws for Aboriginal people. The referendum also deleted s127 so as to allow aboriginals to be counted in the census.
· 90.77% of voters and all States supported the referendum. This overwhelming support was a huge symbolic victory for the Aboriginal rights movement. It signalled a general shift in Australian governments towards reconciliation rather than assimilation.
· However, the immediate impacts of the 1967 referendum did little to actually benefit Aboriginal people. Aboriginal people already had the vote (at a Commonwealth level through the Commonwealth Electoral Act 1962, and in all sStates and tTerritories by 1965) and were already citizens under the Nationality and Citizenship Act 1948. At the time of the referendum, Aboriginal people in several jurisdictions still lived ‘under the Act’; they were subject to discriminatory legislation. It was not until 1972 that Aboriginal Affairs was given its own department. Protections under the Racial Discrimination Act (1975) were enacted as part of Australia’s implementation of its international obligations under CERD. and in any case were suspended by Parliament as part the Northern Territory Intervention. 

· High Court Interpretation of the Constitution has had a significant impact in a range of ways on Australia’s political and legal system.
· The HCA has jurisdiction to interpret the Constitution through its additional original jurisdiction s76 and s30 of the Judiciary Act 1903 (Cth). 
· The HCA has modernised the Constitution by finding implied rights.
· HCA’s interpretation has found implied rights in the constitution, such as the right to freedom of political communication. This was established in the case of ACTV v Commonwealth (1992) and Nationwide News Pty Ltd v Wills (1992). In these cases, the HCA found that the words ‘chosen by the people’ in ss7 and 24 establish Australia as a representative democracy and thereby implied a right to freedom of political communication. This freedom was not expressly written in Australia’s 19th Century constitution but its recognition by the HCA has increased the rights of the Australian people. 
· The HCA’s interpretation of the constitution has expanded the Commonwealth financial power over the States as seen in:
· Uniform Tax Cases (1942 and 1957) that enabled the Commonwealth to take over iIncome tTaxes from the sStates through its interpretation of ss51(ii), 96 and 109. 
· Ha and Hammond v NSW (1997) the HCA found the fees collected by sStates on the sale of tobacco and business franchises were ‘excises’ and were therefore, under s90, exclusively the purview of the Commonwealth. 
· The HCA’s interpretation of various ‘heads of power’ have increased the Commonwealth’s legislative reach as seen in:
· Workchoices (2006) – HCA accepted that the Commonwealth could make laws about the employees of corporations under s51(xx) and that the power was not limited to a corporation’s external relationships or trading activities. This allowed Workchoices to affect around 85% of Australian employees. 
· Tasmanian Dams Case (1983) – HCA accepted that the Commonwealth could make laws in any ‘area’ if it had signed a treaty relating to it. This was the HCA’s interpretation of s51xxix – eternal affairs. The impact implied that the Commonwealth could seek out and sign up to treaties that it might wish to legislate on in the future.

· Informal changes through the referral power has helped modernise the Constitution by allowing the Commonwealth to manage areas of law that were not foreseen by the drafters of the constitution.
· The referral power in s51(xxxvii) allows the Commonwealth to legislate on matters referred to it by the sStates. 
· After the 9 -11 terrorist attacks on New York City in 2001, the Sstate gGovernments quickly referred to the Commonwealth the power to make anti-terrorism laws in order to respond to this new threat facing the world. 
· The HCA in NSW v Commonwealth (1990) referred to as ‘the Incorporation Case’ found that the Commonwealth lacked the power under s51(xx) to legislate on the process of creating a company through incorporation. This left companies needing to undergo incorporation in several states simultaneously each with their own laws. As the economy grew and more corporations operated across state borders, this created a drag on the business. The Sstate’s referred their incorporation powers to the Commonwealth which helped modernise the Australian economy. 
· The Constitution granted the Commonwealth the power to make laws on marriage (s51(xxi)) and divorce (xxii) but not for the splitting of de-facto relationships. As Australian society changed, couples living out of wedlock became more common and lack of uniform laws became unsatisfactory for most states. Consequently, between 1986 and 1990 all states except WA referred their de-facto family law powers to the Commonwealth. 
· Unchallenged legislation has had a limited impact on Australia’s political and legal system because any significant or controversial legislation that is beyond the Commonwealth’s power is more likely to be challenged by an interested party.
· Unchallenged legislation refers to statutes passed by the Commonwealth that may be ‘ultra vires’, that is outside of the powers granted to it by the constitution but remain law because they are have not been struck down by the HCA.
· One example of unchallenged legislation is the creation of the CSIRO by the Commonwealth. This scientific research institution has produced many modern benefits, such as Wi-Fi despite there being no head of power to support its creation. 


	Analyse of the extent of impact.
Students must make a clear judgment about which method, formal or informal, has had the greatest impact on Australia’s political and legal system. 
Differences in the impact caused by various types of informal change would be expected.  





Question 8	(25 marks)

‘The High Court’s most significant role has been to maintain the doctrine of separation of powers in Australia’s political and legal system’. 

Evaluate the validity of this claim.


	Relevant terms and parameters of discussion:
· Separation of powers is the doctrine by which the functions of government to make law, administer the law and enforce the law are dispersed across the legislative, executive and judicial branches of government. Checks and balances between each branch of government prevent a concentration of power.  
· Role of the High Court (HCA) as the ultimate court of appeal (s73)
· Role of the HCA in the creation of Common Law
· Role of the HCA in interpreting the Constitution (additional original jurisdiction ss75 and 76)
· Jurisdiction over other areas specified in s75 of the Constitution such as treaty matters, and cases brought against the Commonwealth.


	Issues including pertinent examples could include:

The HCA’s interpretation of the constitution has upheld separation of the three branches of government in various ways:
· The HCA has limited executive overreach by preserving the Pparliament’s control over spending e.g. Williams v Commonwealth ‘the National Schools Chaplaincy Case’ (NSCP). 
· The HCA has invalidated legislation that has gone beyond the powers granted to pParliament in the Constitution.  e.g. Spencer v Qld (2019); Communist Party Case (1951)
· The HCA has preserved federal judicial power by invalidating attempts to give judicial power to non-court institutions. E.g. The Boilermakers Case (R v Kirby; Ex parte Boilermakers Society of Australia) (1956); Brandy’s Case (Brandy v Human Rights and Equal Opportunities Commission) (1995). 

The HCA’s interpretation of the Constitution has had other significant impacts on our political and legal system: 
· The HCA has jurisdiction to interpret the Constitution through its additional original jurisdiction s76 and s30 of the Judiciary Act 1903 (Cth). 
· The HCA has modernised the Constitution by finding implied rights.
· HCA’s interpretation has found implied rights in the constitution, such as the right to freedom of political communication. This was established in the case of ACTV v Commonwealth (1992) and Nationwide News Pty Ltd v Wills (1992). In these cases, the High Court found held that the words ‘chosen by the people’ in ss 7 and 24 establish Australia as democracy and thereby implied a right to freedom of political communication. This freedom was not expressly written in our 19th Century constitution but its recognition by the HCA has increased the rights of the Australian people. 
· The HCA interpretation of the constitution has expanded the Commonwealth financial financial power over the States
· Uniform Tax Cases (1942 and 1957) that enabled the Commonwealth to take over Income Taxes from the States through its interpretation of ss51(ii), 96 and 109. 
· Ha and Hammond v NSW (1997) the HCA found the fees collected by States on the sale of tobacco and business franchises were excises and were therefore under s90 exclusively the purview of the Commonwealth. 
· The HCA’s interpretation of various heads of power have increased the Commonwealth’s legislative reach:
· Workchoices (2006) – HCA accepted that the Commonwealth could make laws about the employees of corporations under s51(xx) and that the power was not limited to a corporation’s external relationships or trading activities. This allowed Workchoices to affect around 85% of Australian employees. 
· Tasmanian Dams Case (1983) – HCA accepted that the Commonwealth could make laws in any ‘area’ if it had signed a treaty relating to it. This was the HCA’s interpretation of s51xxix – eternal affairs. The impact implied that the Commonwealth could seek out and sign up to treaties that it might wish to legislate on in the future.

The HCA has significantly impacted Australia’s legal system through its development of the Common Law and in its role asbeing the ultimate court of appeal:
· In matter of common law, parliament remains sovereign, so precedents established by the HCA can be enshrined in statute, over-ruled by Commonwealth statute law or parliament could allow the common law to develop within the court system.
· Mabo v Qld (No 2)(1992) – This decision overturned the established common law doctrine of ‘terra nullius’ and recognised the existence of ‘native title’. The principle of terra nullius meant that no pre-existing legal system or rights were recognised prior to the arrival of the British in 1788. Cases such as the Government Land Rights case (1971) and Koowarta (1982) reflected the existing approach of the HCA in maintaining the principle of terra nullius.
· Timber Creek (2019) – the HCA held that ‘just terms’ compensation under the Native Title Act (1993) could include compensation for both economic and cultural loss. The amount of compensation owed needed to be decided on a case-by-case basis. 
· NSW Register of Birth, Deaths and Marriage v Norrie (2014) - Norrie sought to be registered as a ‘non-specific sex’ by the NSW Registrar of Births, Deaths and Marriages. The relevant Act however only allowed sex to be defined as male or female. Norrie was then successful on appeal to the NSW Court of Appeal.
The NSW Registrar then sought Special Leave to Appeal to the HCA and in its judgment the Court found that the Registrar’s role was to simply record information from the public which may include the category of ‘non-specific’ sex. This was a common law ruling creating a new category and applies to all other courts across Australia.



	Evaluation of the claim:
Students mustch make a judgment about the validity of the statement.
To do so, students may compare how significant the High Court’s role in maintaining the Separation of Powers has been compared to its other roles. 










Question 9	(25 marks)

‘In Australia, elections are the most effective mechanism for holding Parliamentarians to account.’
Evaluate this claim.

	Relevant terms and parameters of discussion:
· Accountability – those delegated sovereignty by citizens in a democracy must be able to be held responsible for their actions or inactions
· Elections – occur every 3 years at Federal level – ss7 and 24 of the Constitution require that members of Parliament are ‘directly chosen by the people’
· Other accountability mechanisms include the House of Representatives and Senate, Privileges Committees, procedures and processes of parliament, and judicial review

	Issues including pertinent examples could include:
· Elections 
· Hold the pParliament accountable for its four main roles – legislating, debating, representing, and responsibility.	Comment by Alison Harris: Need to check if ‘debate’ is still one of the recognised functions, or is it included in the ‘legislative function’?	Comment by Ken Maddess: Unaware of any change. It is still in the PLEAWA textbook, but happy to remove if it has been changed. Syllabus just say ‘functions of parliament’ without any clarity.	Comment by GALAVAN Siobhan [Mt Lawley Senior High School]: I though debate would be recognised as a function ( I have not marked WACE exams for a long time now)
· Universal suffrage and compulsory voting means that there is a very high participation rate – 92% in 2019; [INSERT] in 2022.
· 96.8% of eligible Australians were enrolled to vote for the 2022 election.
· 88.1% of 18 - 24 year olds were enrolled for the 2022 election.
· House of Representatives (hHouse of Ggovernment and hHouse of the people) – every 3 years an election decides who will sit in this chamber, having single member electorates and using the preferential majoritarian system.
· Single member electorates create a clear and direct relationship between the representative and their constituents.
· The electoral system promotes the two-party system as only the major parties have a broad, national support base and capacity to win a majority of seats in the lower house.
· Vote wastage is common and this can lead to an exaggerated winner’s bonus if a party is successful in many marginal seats.
· Example – Tony Abbott (former Prime Minister who held his seat for 20 years) was held accountable by the voters in the Warringah electorate in 2019, he lost to Independent, Zali Steggall.
· In 2022, a record 1,203 candidates nominated for the House of Representatives, beating the previous record of 1,188 in the 2013 election.
· [INSERT ANY OTHER GOOD EGS FROM 2022 RESULTS]
· 2022 election produced the largest House of Reps crossbench in history, with 16 MHRs elected including 4 Greens (up from 1) and 6 new ‘teal’ Independents. 
· There was a significant decline in major party support, with the ALP only receiving 33% primary vote and the Coalition 36%
· Senate (hHouse of the sStates and hHouse of rReview) – elections are held every 6 years (half Senate election every 3 years unless double dissolution); using multi member electorates with an optional proportional voting system.
· The requirement of winning a ‘quota’ to be successful results in some minor parties achieving representation in the Senate and since 1981 they have tended to hold the balance of power.
· As more than one member represents each state, it is difficult for voters to hold specific Senators to account if a state is poorly represented.
· Constitutionally enshrined malapportionment also means that senators in smaller states such as Tasmania are less accountable than senators in larger states, such as NSW, because they are answerable to a much smaller number of voters – e.g. voters in NSW have about 15 times less voting power than Tasmanian electors (need approx. 760,000 votes to be elected to Senate in NSW, while only 55,000 to be elected in Tasmania).
· Senators only face re-election every six years and so the likelihood that a voter will be able to react to the misconduct or inaction of particular Senators is reduced.  
· Privileges Committees.
· Parliamentary privilege protects the ability of parliamentarians to speak out without fear of being sued.
· Privileges committees act as tribunals within parliament and may sanction a member found to have breached privilege – while they cannot exercise judicial power, they can reprimand and discipline members.
· One issue with this method of investigating a parliamentarian’s conduct is that it is a self-regulating method with other parliamentarians conducting the inquiry and with party allegiance potentially affecting the nature of many conclusions.  
· E.g. Craig Thompson – was eventually found by the privileges committee to be in Contempt of Parliament because he had deliberately misled the Parliament, who recommended the House should reprimand him. This reprimand, however, did not occur until 2016, four years after the allegations came to light and three years after he lost his seat in the 2013 election.
· Procedures and Processes of Parliament
· S50 of the Constitution gives each House of parliament the power to make its own rules and orders.
· Standing Orders are the rules governing parliament. The Speaker of the House and President of the Senate are responsible for upholding standing orders.
· The Speaker and President can caution MHRs or senators about their behaviour and if it persists they may be ordered from the chamber for a period of time. This period is at the discretion of the Speaker/President.
· The Speaker is usually drawn from the governing party and may be open to issues of partisanship (e.g. Bronwyn Bishop during her time as Speaker 2013 – 2015 ejected approximately 400 MHRs from the chamber, under SO s94A, of these, only seven were from the side of the government.
· E.g. Joel Fitzgibbon apologised to the House in March 2022 after realising he had failed to update the register of interests within 28 days of starting his new company Fitzgibbon Advisory – which could have resulted in him being found in contempt of parliament and subject to an investigation by the Privileges and Interests Committee.
· Parliamentary committees are small, specialised subsets of members of parliament. These enhance accountability by making sure parliament uses its own resources efficiently but it can however be subject to government dominance – especially in the House. They can be considered to be effective as they operate in a closed environment where there is no incentive for political point scoring. E.g. in November 2021 the Parliamentary Joint Committee on Human Rights (PJCHR) found that the coalition’s voter ID bill might discourage people from voting and be more likely to impact on vulnerable groups, while also not necessarily meeting its purpose of preventing voter fraud. The bill was unsuccessful in pParliament. 

· Judicial Review.
· S72 of the constitution protects the independence of judiciary from pParliament.
· Courts can review parliament through interpretation of the constitutionality of its legislation, Federal Courts’ interpretation of Commonwealth statues and the Court of disputed returns.
· Statutes passed by the Commonwealth Parliament must be grounded in a constitutional head of power found in s51 of the constitution.
· Examples could include: 
· Williams (No2)(2014 )– challenging the constitutionality of the National Schools Chaplaincy Scheme, 
· Pape (2009) – an unsuccessful challenge to the Tax Bonus for Working Australians Act (No 2) (2009); 
· Roach v Electoral Commissioner (2007) – HCA held amendments to the Commonwealth Electoral Act that disenfranchised all prisoners was invalid. 

Students may reflect on the effectiveness of mechanisms in terms of whether they are internal or external to Parliament. While external mechanisms like elections provide citizens with the most democratic and direct form of accountability, they only occur every 3 years. Internal mechanisms, while subject to government dominance in the House of Representatives in particular, are able to be exercised more regularly. 

	Evaluation:
Students should evaluate whether the elections are the most effective mechanism for holding Parliament accountable or whether other mechanisms are more effective. 






Question 10										(25 marks)

Analyse collective and individual ministerial responsibility compared with judicial review in terms of their effectiveness in holding the Australian political and administrative executive accountable.

	Relevant terms and parameters of discussion:
· Australian political executive: the real executive which describes the ‘ministry’ including the Prime Minister and cabinet
· Australian administrative executive: the public service made up of government departments whicho enact the policy of the government
· Collective ministerial responsibility: requires that the whole ministry answer to Pparliament, and hence indirectly to voters, for the government’s actions, programs and policies
· Individual ministerial responsibility: each minister is responsible to the pParliament for his/her actions and the actions of the government department and other agencies, of which they are in charge.  
· Judicial review: the ability of courts and judges to review the constitutionality or legality of executive action. 

	Issues including pertinent examples could include:
Internal mechanism:
· Collective ministerial responsibility (CMR).
· Is a convention based on the principle that governments are selected by parliament and can be dismissed by parliament if they no longer have the majority of parliamentary support (demonstrated by a vote of no confidence).
· There has never been a successful motion of no confidence in the history of Australia’s Parliament since Federation.
· CMR requires a secrecy and solidarity of all cabinet members in relation to cabinet discussions and decisions. In practice, there have been few examples of ministers resigning because of their inability to adhere to this convention.
· Many of the resignations from Cabinet in recent Pparliaments have been due to leadership tensions – e.g. Peter Dutton resigning from Prime Minister Malcolm Turnbull’s Cabinet in August 2018 due to his inability to continue to support Turnbull as the Liberal party leader.
· Individual ministerial responsibility (IMR).
· The convention of IMR means that any breach of ‘probity and propriety’ or wrong doing on the part of Cabinet Ministers, members of the outer Ministry and Assistant Ministers would require the Minister to resign.
· Ministers are expected to not mislead (lie to) Parliament, and not be personally or politically corrupt.  They are also required to avoid any ‘conflict of interest’ between their private actions and their official duties and not bring parliament into disrepute. 
· Ministers are also required to take responsibility for problems within their dDepartments – such as any incompetence or corruption of senior pPublic Sservants. The size and complexity of government departments makes it unlikely that ministers will be held responsible for administrative errors.
· It is up to the pPrime Mminister to dismiss a mMinister or to accept or reject a mMinister’s resignation. Often public and media pressure will be more successful in forcing a mMinister to resign than any threat from the pParliament.
· For example:
· Sussan Ley (Jan 2017) was forced to resign due to her abuse of travel expenses; 
· Barnaby Joyce (Feb 2018) was forced to resign due to personal behaviour;
· Bridget McKenzie (Feb 2020) was forced to resign due to a conflict of interest – ‘sports rorts’. 
· It is noteworthy that each of these ministers were back oin the frontbench by 2021 after a reshuffle by PM Morrison.
· The fundamental weakness of IMR and CMR is that the executive dominates the lower house with clear majorities backed by strict party loyalty and discipline. Motions of no confidence will always be defeated by the government because they hold a majority in the lower house.

External mechanism:
· Judicial review.
· This occurs when a government administrative decision is reviewed by the courts. Courts can only decide whether the administrative agency has exceeded their statutory powers. They do not decide on whether the decision was correct or not.
· If the court finds that the decision was not in accordance with the law, then s75(v) of the constitution allows the HCA and Federal Courts to issue a writ of mandamus requiring a government official to carry out (or not) a specific act obliged under law.
· Courts can also issue an injunction to government departments or agencies which prevent certain actions from occurring – e.g. The Sri Lankan asylum seeker family who had been living in Biloela in Queensland who were going to be deported. The Federal Court issued an injunction in 2019 halting their deportation awaiting further action by the government.
· Courts can review the legality of decisions of Cabinet ministers – e.g. Williams (No 1) (2012); Love and Thoms (2020) 
· Two issues concerning judicial review include the prohibitive costs to those bringing an action to the courts as well as the requirement to have legal ‘standing’.

	Analyse:
Is collective and individual ministerial responsibility the most effective method of holding the Australian political and administrative executive accountable when compared with judicial review? 







End of questions


























	
image1.png
CLEAW 2




